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The New Bail Act 2003: the 
Unacceptable Risk test 
The new Bail Act 2013 (‘the Act’) and its adoption of the ‘unacceptable 

risk test’ commenced on 20 May 2014. Under section 17 of the Act, 

before making a bail decision, the bail authority must consider whether 

there are any unacceptable risks. 

What is an Unacceptable Risk? 

An unacceptable risk is defined in section 17(2) is whether an accused 

person released from custody will: 

 Fail to appear at any proceedings for the offence, or 

 Commit a serious offence, or 

 Endanger the safety of victims, individuals or the community, or 

 Interfere with the witnesses or evidence. 

Determining Unacceptable Risk 

In determining whether there is an unacceptable risk, the bail authority 

is to only consider the matters of section 17(3): 

(a) the accused person’s background, including criminal history, 

circumstances and community ties, 

(b) the nature and seriousness of the offence, 

(c) the strength of the prosecution case, 

(d) whether the accused person has a history of violence, 
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(e) whether the accused person has previously committed a 

serious offence while on bail, 

(f) whether the accused person has a pattern of non-compliance 

with bail acknowledgments, bail conditions, apprehended 

violence orders, parole orders or good behaviour bonds, 

(g) the length of time the accused person is likely to spend in 

custody if bail is refused, 

(h) the likelihood of a custodial sentence being imposed if the 

accused person is convicted of the offence, 

(i) if the accused person has been convicted of the offence and 

proceedings on an appeal against conviction or sentence are 

pending before a court, whether the appeal has a reasonably 

arguable prospect of success, 

(j) any special vulnerability or needs the accused person has 

including because of youth, being an Aboriginal or Torres Strait 

Islander, or having a cognitive or mental health impairment, 

(k) the need for the accused person to be free to prepare for 

their appearance in court or to obtain legal advice, 

(l) the need for the accused person to be free for any other 

lawful reason. 

 

Where No Unacceptable Risk Identified 

Where no unacceptable risk is identified, the court may make the 

following orders under section 18:  

 release the person without bail; 

 dispense with bail; 

 grant bail without any bail conditions (unconditional). 

 

Where Unacceptable Risk or Risks Identified 

Alternatively, where one or more unacceptable risk are identified, the 

court may make only the following decisions under s 19: 

 grant bail, with conditions in accordance with s 24, or 
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 refuse bail. 

Bail can only be refused if the bail authority is satisfied there is an 

unacceptable risk that cannot be sufficiently mitigated by imposing 

bail conditions: s 20(1). 

 

R v Lago [2014] NSWSC 660 

An early application of the new provision was made by Hamill J in R v Lago 

[2014] NSWSC 660 (‘Lago’). The accused, Mr Lago, was charged with 

serious offences relating to firearms and a home invasion. 

In determining unacceptable risk, Hamill J placed the onus on the 

prosecution to be shown on the balance of probabilities: 

"Section 20 is a critical provision and it provides that bail can only 

be refused where the Court is satisfied that any unacceptable risk 

"cannot be sufficiently mitigated by the imposition of bail 

conditions". It can be seen that this provision casts the onus on the 

party who is opposed to the grant of bail. Again the standard is on 

the balance of probabilities."[7] 
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